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Summary

Christians Against Poverty (CAP), as a charity that provides free debt advice to
individuals in financial hardship, is pleased to respond to the CJC consultation on
pre-action protocols (PAPs).

CAP would broadly agree with the overall aims and intentions of PAPs being clear
about what steps should be taken by parties before legal action begins, to enable
disputes to be resolved or narrowed down. For better protection of vulnerable
individuals who lack capacity to deal with or dispute their liability for a debt, we
welcome the proposals that increase the expectations on the party intending to make a
claim.

CAP especially welcomes the proposal to extend possession PAPs to claims brought by
private landlords and for all mortgaged properties that are occupied as a home.

CAP also encourages an exploration of the practicalities and benefits of creating a new
mandatory PAP for Council Tax before the case is taken to court for a Liability Order.
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Questions
Answers in this section are for a select number of questions most relevant to CAP’s
experience.

Pre-action protocol for possession claims by social landlords

28. Do you agree that the existing PAP should include information for landlords
relating to the rules and procedure when a Defendant may lack capacity?

Yes. CAP supports the inclusion of information to enable housing officers and landlords
to support tenants who lack both litigation capacity as well as the capacity to deal with
their financial affairs. This would help vulnerable tenants in engaging with landlords to
resolve the situation and avoid litigation where possible.

29. Do you agree that the existing PAP should be amended to require landlords to
file a checklist at court when issuing a claim, confirming compliance with the PAP
and/or that the Claim Form or Particulars of Claim be amended to require the
landlord to confirm compliance?

Yes. A well-designed checklist that prevents it from becoming a ‘tickbox exercise’ should
be mandatory to keep landlords focused and accountable in their efforts to identify and
support vulnerable tenants before pursuing litigation.

30. Do you agree that the landlord possession PAP should be extended to apply to
possession claims brought by a private landlord (with the exception of claims
brought under the accelerated procedure)?

CAP strongly agrees that the landlord possession PAP should be extended to apply to
possession claims brought by private landlords. Private tenants have lesser protections
compared to social tenants when it comes to stability of tenure and the no-fault section
21 notice procedure to regain possession, and therefore a PAP would be particularly
beneficial. If claims brought under the Accelerated Procedure are going to be exempt
from the protocol, consideration should be given as to how to make the protections to
tenants in the protocol applicable when the landlord uses the accelerated procedure
only to circumvent dealing with any disputes.

31. If so, do you agree that such a PAP should include information for landlords
about the rules as to which bodies are authorised to conduct litigation?

Yes. Social landlords because of their scale use in-house legal teams or specialist
housing litigation solicitors and are more likely to be aware of the rules on qualification
to conduct litigation. Some private landlords, however, could be at risk of using eviction
companies that market themselves to be cheaper than solicitor firms but are
unregulated and unqualified to conduct litigation. This could result in the landlord failing
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to comply with requirements and contravening a number of laws. Providing private
landlords with the information on how to issue claims, and which organisations to use to
conduct litigation on their behalf, will reduce the risk of landlords using unregulated
organisations and potentially causing detriment to tenants.

32. Do you agree that the existing PAP should apply to claims for possession on
grounds other than rent arrears grounds?

Yes. CAP would agree with extending the protocol for claims on grounds other than rent
arrears as this would increase protection for vulnerable tenants.

Pre-action protocol for possession claims based on mortgage or
home purchase plan arrears in respect of residential property

33. Do you agree that the PAP should be mandatory?

Yes. Making the PAP mandatory would ensure consistency in the approach and
behaviour of the borrower and lender prior to the possession claim.

34. Do you agree that the PAP should apply to all mortgage possession claims
relating to residential property, including ‘buy to let’ mortgages?

Yes. CAP agrees that the protocol should apply to all mortgage claims that would
involve a property occupied as a home.

35. Do you agree that the PAP should be amended to require that occupiers are
notified of steps taken under the Protocol that are likely to lead to a possession
claim being made?

Yes. Making tenants aware of any breach of agreement between the lender and landlord
any earlier, when it may be remedied, would be unnecessary, and it could reveal the
existence of financial difficulties the landlord might be facing. However, where it is
almost certain to lead to a claim for possession, tenants being notified at the earliest
opportunity will give them more time to get housing advice and be represented at any
hearing, or find suitable alternative accommodation.

36. Do you agree that the PAP should be amended so as to provide standard
information to borrowers about the powers of the court?

Yes. Borrowers should be made aware of the powers of the court including making a
Time Order to reschedule amounts over a longer period where applicable.
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37. Do you agree that the PAP should be amended to require lenders to write to the
borrowers to inform them of the time and date of the hearing and the importance of
attending?

Yes. Reasonable steps should also be taken to ensure that the information reaches the
borrower, including taking into account any preferred channel of communication
previously expressed. The borrower should also be encouraged and signposted at this
stage to seek free independent debt advice or legal advice before the hearing to enable
a realistic defence to be put forward where possible. If the borrower is unable to access
advice in time, they should be made aware of the option to approach the duty solicitor at
the court on the day of the hearing to get free legal advice and representation.

38. Do you agree that the PAP should be amended to make reference to other forms
of ADR available, such as the Business Banking Resolution Service?

Yes. Borrowers should be directed to all available forms of ADR available to achieve fair
outcomes to any dispute.

Pre-action protocol for debt claims

41. Do you support the introduction of a good faith obligation to try to resolve or
narrow the dispute and the requirement to file a joint stocktake report, on condition
that debtors have access to legal assistance to complete both requirements?

Yes. CAP agrees that there is benefit in consensual dispute resolution and would
generally support the introduction of a good faith obligation and filing a joint stocktake
report on the condition the debtor has access to legal advice and/or assistance. This will
enable their position to be represented fairly in any proposed settlement or further
proceedings. However, in practice it is very difficult for vulnerable and low income
debtors raising a dispute to obtain free or affordable legal help, as disputes relating to
debt (apart from mortgage possession proceedings) may not be covered by legal aid.

42. Would you support aligning the time limits for responding to the pre-action
letter of demand to those suggested for revised general PAP (14 days with a right to
extend for a further 28 days to obtain further information including legal advice)?
What changes, if any, would you make to the rules on when litigation can be
commenced?

Yes. CAP supports the aligning of time limits as people in problem debt, especially
those who are vulnerable, often face barriers in accessing the specialist or legal advice
that they need to make progress towards dispute resolution.
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44. Do you think the language of the pre-action protocol should be made more user
friendly and do you support changing the terms creditor and debtor to claimant and
defendant?

In principle, CAP supports this change, but any change in terms used should be done
after user research to understand how consumers comprehend the proposed language
in context. Creditor, rather than claimant, may be a term the public are more familiar
with and better understood by those in debt. However, the term debtor could reinforce
stigma for those in problem debt.

45. Do you support integrating the PAP for debt claims into the MCOL portal (or any
successor platform)?

Yes. However, an alternative option should still be available for parties who are digitally
excluded and unable to access the MCOL portal.

Any other comments

78. Please include here any other comments you wish to make not covered by the
questions already posed.

CAP would also encourage an exploration of the practicalities and benefits of creating a
new mandatory PAP for Council Tax that local authorities should follow before applying
for a Liability Order. As non-payment of Council Tax is not a criminal offence and
magistrates exercise their civil jurisdiction when granting a liability order, a pre-action
protocol would standardise the different steps and approaches local authorities take
before litigation, and reduce the number of cases proceeding to court.
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About Christians Against Poverty (CAP)
Christians Against Poverty (CAP) is a Christian charity tackling poverty in communities
across the UK through free debt help and local community groups. CAP provides
award-winning free debt help through local churches. Each church’s CAP Debt Centre
offers emotional and practical support, while our head office team in Bradford provides
bespoke debt advice and a plan to help people get out of debt.

CAP also offers community groups dedicated to tackling poverty at the root. These are
run through local churches, and cover topics such as interview skills, applying for a job
and writing a CV, how to budget, making money go further and key life skills.

Requests for further information
This response has been written by Mark Anchen, Relationship Manager for Christians
Against Poverty (CAP), with contributions from:

Rachel Gregory, Social Policy Manager
Katie Toghill, Debt Advisor and Policy and Research Officer

Please send requests for further information to:

Mark Anchen
Jubilee Mill
North Street
Bradford
BD1 4EW
externalaffairs@capuk.org
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